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THE COURT: We're back in session. It's 20 
minutes to 2:00. 
I111 first call Criminal No. 631, State of 
Utah versus Tracy Eugene Smith. 
MR- SHUMATE: They are just removing the 
handcuffs on Mr. Smith, Your Honor, so that he can have 
the hands in front of him so he can sign this item. 
If I could approach the bench, Your Honor, 
I can give Your Honor a copy of this. We111 keep the 
original while we execute it. 
THE COURT: All right. Thank you. 
The record should reflect that Mr. Smith 
is now present with his counsel Mr. Shumate. 
This matter comes on at your request. Did 
you want to tell the Court what we're doing? 
MR. SHUMATE: Yes, Your Honor. This matter is 
before the Court for the arraignment before Your Honor 
and the entry of a plea pursuant to a .plea bargain 
agreement entered into between the defendant, myself, 
and the State of Utah, represented by Mr. Kanell. 
The defendant is presently charged with 
first-degree murder, a capital offense. The plea 
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1 agreement contemplates a plea of guilty to be entered 
2| to that offense on a conditional basis. That is, that 
if the Court were to impose the sentence of death, that 
4] the conditional plea could be withdrawn- If the Court 
5] were to impose the sentence of life imprisonment, then 
61 the plea would stand. 
71 Mr. Smith and I have discussed the matter 
8 in substantial detail. The case has been through a 
9\ preliminary hearing and, of course, was bound over for 
10 arraignment today. The Statement of Defendant 
11] Regarding Plea Bargain and certificates of counsel have 
121 been prepared. Mr. Smith has read it; has initialed 
131 it. He has not yet signed it but intends to sign it 
141 here in open court before Your Honor. 
15 THE COURT: A l l r i g h t . 
16 I s your f u l l , t rue , and c o r r e c t name Tracy 
17 Eugene Smith? 
IS MR. SMITH: Yes, sir. 
19 THE COURT: All right. And how old are you, 
20| Mr. Smith? 
21| MR. SMITH: 21. 
THE COURT: And do you read and write English? 
MR. SMITH: Yes, sir. 
THE COURT: Have you read the Information which 
has been filed in this case against ycu? 
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MR. SMITH: Yes, sir. 
THE COURT: All right. I'm going to go through 
that Information with you. It's relatively short. I'm 
going to read it to you now. 
State of Utah versus Tracy Eugene Smith. 
Date of birth, March 16, 1967. 
MR. SMITH: 17th. 
THE COURT: March 17, 1967. I'll make that 
amendment. 
Information in Circuit Court No. 88-CR-ll, 
District Court No. 631. 
The undersigned under oath states on 
information and belief that the above-named defendant, 
Tracy Eugene Smith, committed the following criminal 
offense, to wit: Murder in the first-degree, a capital 
offense, in violation of Section 76-5-201 and 76-5-202 
(1) (d), Utah Code Annotated as amended 1952, in that 
on or about the 3rd day of October, 1938, within Beaver 
County, State of Utah, the said defendant intentionally 
Oj or knowingly caused the death of James Glen Bray under 
1 the following circumstances. 
2 "The homicide was committed while the 
2 actor was engaged in the commission of or an attempt to 
4 commit an aggravated robbery or robbery." In addition, 
5 a firearm was used in the commission or in furtherance 
PAUL G. MCMULLIN. CSR. RPR 
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of the -felony. 
This Information was based on evidence 
obtained from Raymond Goodwin and Sheriff Kenneth 
Yardley. Signed by Leo G. Kanell, Beaver County 
Attorney. Authorize by presentment and filing by 
Mr. Kanell and subscribed and sworn to by me on the 6th 
day of October, 1988. 
Do you understand the Information, 
Mr. Smith? 
MR. SMITH: Yes, sir. 
THE COURT: All right. You have the right in 
this matter to be represented by an attorney. And you 
are represented by Mr. Shumate standing there beside 
you; is that correct? 
MR. SMITH: Yes, sir. 
THE COURT: And have you had an opportunity to 
consult with him to your satisfaction? 
MR. SMITH: Yes, sir. 
THE COURT: Okay. You also have the right to 
require the State to prove each and every element of 
this offense beyond a reasonable doubt at a trial 
either before the Court or before a jury. 
The elements of the offense which the 
State would have to prove and which ycu would be 
admitting if you plead guilty in this matter are 
PAUL G. MCMULLIN, CSR, RPR 
6 
these: That on or about the 3rd cay of October, 1988, 
within this county and state, you intentionally or 
knowingly caused the death of James Glen Bray while 
engaged in the commission of or attempt to commit 
aggravated robbery or robbery. 
Do you understand those elements? 
MR. SMITH: Yes, sir. 
THE COURT: Now, as I understand the law — and 
correct me if I'm wrong — the firearms enhancement 
does not apply in a capital case. 
Is that correct? There is no firearms 
enhancement? 
MR. KANELL: I'm not aware of any enhancement 
under that section. 
THE COURT: Is that correct? 
MR. SHUMATE: The Court is correct, Your Honor. 
THE COURT: So I won't explain the firearms 
enhancement. 
Do you understand all those elements that 
I just went over? 
MR. SMITH: Yes, sir. 
THE COURT: If you admit these elements by 
pleading guilty to this offense, then the State doesn't 
have to prove them at all. You'll stand convicted by 
your own statement. 
PAUL G. MCMULLIN, CSR, RPR 
Do you understand that? 
MR, SMITH: Yes, sir. 
THE COURT: All right. If you decided to go 
forward with the trial, you would have the right at the 
trial to confront and cross-examine the witnesses 
against you, meaning you would have the right to hear 
them testify and ask them questions through your legal 
counsel. You would have the right not to testify or 
give evidence against yourself, meaning nobody could 
call you as a witness; nobody could make you make a 
statement. And, of course, if you plead guilty, you111 
make a statement which is the ultimate evidence against 
you. You would have also the right to present any 
evidence you wish to in that trial or to testify if you 
chose to testify. 
Do you understand all those rights? 
THE COURT: Okay. If you plead guilty, you 
waive all those rights. The trial — the trial will 
not take place, and you won't have those opportunities 
and those rights I just explained. 
Do you understand that? 
MR. SMITH: Uh-huh. 
THE COURT: You have to answer out loud. 
MR. SMITH: Yes, sir. 
PAUL G. MCMULLIN, CSR, RPR 
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THE COURT: Thank you. If this offense is 
admitted by you, it could be punishable by death, or it 
cculd be punishable by life imprisonment. 
Normally a trier — a jury would determine 
those — the sentence. You would have a right to have 
6| a jury determine which of those sentences would be 
7J imposed if you were convicted of the offense. 
Again, if you plead guilty under the 
91 conditions of this agreement, this would entail a 
10 conditional plea, meaning that you would plead guilty 
11 upon basically a commitment by the Court that a life 
12 sentence would be the punishment that would be imposed 
12 as opposed to death. And if the Court, in fact, 
14 pronounced the death sentence, you would have the right 
15 to withdraw your plea. 
16 Do you understand that? 
17 MR. SMITH: Yes, sir. 
IS THE COURT: All right. Do you have any 
10 questions about the nature of the charges against you 
20 or the possible penalties? 
21 MR. SMITH: No, sir. 
THE COURT: Okay. Do you have any questions 
about the fact that the State has the burden of proving 
these charges? 
MR. SMITH: No, sir. 
PAUL G. MCMULLIN. CSR, RPR 
THE COURT: Okay. Do you have any questions at 
all about anything we've discussed to this point? 
MR. SMITH: * No, sir. 
41 THE COURT: All right. Has anyone brought any 
5 force or fear or threat to bear against you to cause 
61 you to enter into this agreement? 
7| MR. SMITH: No, sir. 
THE COURT: All right. Are you acting freely 
91 and voluntarily? 
10 MR. SMITH: Yes, sir. 
11 THE COURT: Are you under the influence of 
12 alcohol or — 
13 MR. SMITH: No, sir. 
14 THE COURT: — drugs? 
15 MR. SMITH: No, sir. 
16 THE COURT: Mental or physical illness? 
17 MR. SMITH: No, sir. 
18 THE COURT: So ycu feel like there's nothing 
19 impairing your ability to make a decision today? 
20| MR. SMITH: No, sir. 
THE COURT: Okay. Have ycu reviewed this 
Statement of Defendant Regarding Plea Bargain? 
MR. SMITH: Yes, sir. 
24J THE COURT: Are these your initials that appeax 
by each paragraph? 
PAUL G. MCMULLIN, CSR, RPR 
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MR. SMITH: Yes. 
THE COURT: Have you signed the document? 
MR. SHUMATE: He has not, Your Honor. We intend 
to sign the document at this point. 
THE COURT: All right. Mr. Smith, having in 
mind all that we've talked about today — the possible 
penalties — and I should tell you that if you plead 
guilty under these circumstances, I most likely — most 
definitely will sentence you to serve the rest of your 
life in the Utah State Prison — having that in mind, 
is it your desire to enter into this plea agreement? 
MR. SMITH: Yes, sir. 
THE COURT: All right. If that's your desire, 
sign the agreement. 
(Whereupon the agreement was signed.) 
THE COURT: The record should reflect that the 
defendant has, in fact, affixed his signature in the 
presence.of the Court. 
I note in reading Paragraph 10 of the 
agreement, that it was also part of the plea agreement, 
that the State agreed not to request.the death penalty 
and net to present any aggravating evidence at a 
hearing before the Court. 
Is that correct? 
MR. KANELL: That's correct, Your Honor. 
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THE COURT: Is that part of your agreement, 
Mr. Shumate? 
MR. SHUMATE: It is, Your Honor. 
THE COURT: And you understand that, Mr. Smith? 
MR. SMITH: Yes, sir. 
THE COURT: All right. Now, have we stated the 
entire agreement as you understand .1+- Mr. Smith? 
MR. SMITH: Yes, sir. 
THE COURT: I find that the defendant is acting 
freely and voluntarily. He appears to be alert and 
r esponsi T r e t: c 11 : • =s q ii e s t i o n i n g • :::i f t: h e C JO II :i i: t: 1 1 m 
to know what he's doing and what this plea agreement Is 
about. 
Do you agree, Mr. Shumate? 
MR. SHUMATE: Yes, Your Honor. 
THE COURT: Do you agree, Mr. Smith? 
MR. SMITH: Yes, sir. 
MR. SHUMA "nur Mnnor , perhaps we rnu hi make 
a brief record on that. 
Tracy, your family has' also been here thi s 
morning; is that correct? 
MR. SMITH: Yes, sir. 
MR. SHUMATE: And you've had an opportunity to 
visit with your mother, your grandmother, your aunt, 
your sister; is that correct? 
•-—..-—— PAUL G. MCMULLIN, CSR, RPR " 
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MR. SMITH: Yes, sir. 
MR. SHUMATE: And they are here in the courtroom 
at this time? Is that also correct? 
MR. SMITH: Yes. 
MR. And it's after discussing the 
matter with them and with me and with all of us 
ugt'thi i "In in I | i li I.I ilt !, IP i mi niu 11 I enUM :;iti:i this 
decision; is that correct? 
MR. SMITH: Yes, sir. 
MR. SHUMATE: Thank you. 
THE COURT: Do you have any questions at all, 
Mr Smith, about anything that is contained in this 
Statement of Defendant Regarding Plea Bargain? 
MR. SMITH Ill« J, sir. 
THE COURT: Do you feel you understand your 
rights in this ma11er? 
M O OMT»»»U. V p e *5-f *• 
THE COURT: Have 1 presented an adequati 
Mr Shumate? Anything you can think of I need tic do? 
MR. SHUMATE: Yes. I think the Court has. 
"I !!!: eOUR !' i 
MR. KANELL: Yes, Your Honor. I think that's 
J. JL4.AC • 
THE COURT: A l l r i g h t Are you r e a d y now 
e | r t i i j r .^  ? ^ e a ^ then, to the chanyr ri munie; e 
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f i r s t - d e g r e e , Mr. Smith? 
MR. SMITH: Yes , s i r . 
THE COURT: What is your plea? 
MR. SMITH: Guilty. 
THE COURT: What is the factual basis? 
MR. KANELL: Your Honor, the State's case is 
that the defendant, Mr. Smith, and another companion 
that he had picked up hitchhiking were traveling along 
1-15 in i stolen vehicle. 
As they came into Beaver County, they had 
previously used up their last money for gas fni t.he 
vehicle, and they stopped at a rest station north 
town there locking for someone to rob; that a truck 
driver by the name of James — excuse me. 
THE COURT: James.Glen Bray. 
MR. KANELL: James Glen 3ray had stopped at the 
rest stop there to — he had made a phone call. He 
went into the rest room. That t: 1 ie t:i uck di i ver was 
observed coming into the rest room by a witness who was 
in the rest room. He left — as he was leaving the 
rest room, he observed a black male enter the rest 
room. And as he was — this witness was outside with 
his girlfriend, he was — in a short time, he heard a 
loud banging sound. He was not sure what it was, but 
black le cut of the rest room, walking 
_ _ _ _ MCMULLIN, CSR, RPR 
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briskly, got into a car in the passenger's seat of the 
car, and that car drove away. This occurred shortly 
after 8:00 o'clock at night. 
It was dark. The car, as it left the rest 
area, kept its lights off until it got out. onto the 
freeway, and then the lights were turned off, and the 
car sped off. 
THE COURT: Turned on, you mean? 
MR. KANELL: Turned on. Thaz's correct, Your 
Honor. 
The witness who there — s 
girlfriend — drove on and contacted the sherifffs 
department and gave a description vehic3 
the black man and the white man that they had 
observed. 
The defendant and a co-defendant, 
Mr. Miller, were observed in the town of Salina and 
were stopped by officers ther . questioned. The 
defendant produced a 9mm weapon, which he held on his 
person. That weapon was taken into *>videnr«
 fi» " ,*i. 
analyzed by the state crime lab by ballistics experts. 
It was found that the bullet that killed 
Mr. Bray and the shell that was left in the rest room 
matched the bullet or shell that would have been shot 
by that weapon. 
._._-—-—___._.
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And that's basically the State's case, 
Your.Honor. 
THE COURT: All right. Mr, Smith, you've heard 
the prosecutor's statement as to what the State's case 
would show in his estimation. Let me just ask you a 
couple questions to determine whether or not there's a 
factual basis for this plea. 
Did you, in fact, shoot James Glen Bray in 
the rest stop? 
MR. SMITH: Yes, sir. 
THE COURT: And in so doing, were you tryir o 
rob him? 
MR. SMITH: No, sir. 
THE COURT: What was the reason that you shot 
him? 
MR. SMITH: Do I have to — do I have to? 
THE COURT: Tell me what the reason was, 
MR. SMITH: It. was mo: i : • < :i .3 ess — -liy, to 
tell you the truth — a racial argument. 
THE COURT: A racial argument? 
MR. SMITH: Uh-huh. 
THE COURT: Mr. Shumate, do you agree that the 
State's evidence of the robbery v/ould be as Mr. Kanell 
has stated it? 
MR. SHUMATE: Your Honor, the State's evidence 
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regarding robbery will most likely come from the 
co-defendant, Timothy Michael Miller, in Criminal 
No. 620. 
Mr. Miller was the individual driving the 
vehicle at the time. has made statements 
implicating at least an intention to seek money at the 
rest areas by means of the gun. 
Mr. Smith and I have discussed the 
potential hazards cf taking those facts to trial, and 
he and I have both agreed that the resolution of the 
case as contemplated in the plea agreement is 
appropriate; that the hazard cf taking the facts to 
trial and resting our case solely on Mr. Smith's 
testimony is such that the plea agreement is more 
advisable. 
THE COURT: Is that right, Mr. 
MR. SMITH: Yes, sir. 
THE COURT: Do you understand what your attorney 
is saying? 
MR. SMITH: Pretty much. 
THE COURT: You understand that he's saying that 
even though.ycu disagree with the evidence about 
robbery, that he faels and has so advised you that l 
your co-defendant testifies that you went there to rot : 
somebody , tl la :: a jiir y might be swa y ed b ; ; that, and you 
PAUL G. MCMULLIN, CSR, RPR 
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might receive even a more severe penalty — r death 
penalty? Do you understand that? 
MR. SMITH: Yes, sir. 
THE COURT: And having that in mind, is it your 
desire to enter into a plea agreement, knowing that 
ycu!re going to be sentenced to prison for the rest of 
* TOUT life? 
MR- SMITH: Yes, sir, 
THE COURT: Is that a satisfactory record, 
Mr. Kanell? 
MR. KANELL: Yes, Your Honor. 
THE COURT: Mr. Shumate? 
MR. SHUMATE: Your Honor, perhaps the record 
should also reflect that the impetus for the plea 
agreement is a weakness in the State!s evidence in 
terms that there was no evidence and is no evidence 
that any property or other thing of value was taken 
from the victim there at the re si: a ea 
THE COURT: Is that correct, Mr. Kanell? 
MR. KANELL: That is correct, Your Honor. That 
is a weakness in the State's case. 
THE COURT: So, in fact, there was no actual 
robbery, and your evidence would be basically 
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MR- KAHELL: That's correct, Your Honor. In 
fact, the Circuit Court bound over cnly on the issue of 
attempted robbery as an aggravated factor. And in the 
plea bargain, I believe it states under thu f; actual 
basis, that it was an attempted robbery. 
THE COURT: /Ml light. Did in understann .Mil 
that, Mr Smith? 
MR- SMITH: Yes, sir. 
THE COURT: Do you have any questions about 
that? 
MR. SMITH: No, sir. 
THE COURT: All right. Mr. Chamberlain, do you 
want to make a record with regard to your concerns ir^ 
this matter? 
MR- CHAMBERLAIN: Yes, Your Honor. I'd like the 
record to show that I represent the family of the 
victim. I've been L m\ ac t ,?.\.l 1.7 them. Specif icaJ 
Rcwena Hoskins, who is the sister of James Glen Bray, 
the vi« : • t:i in i : „ 11 1 is matter,. 
I've spent a considerable amount of 
time — a considerable amount of time with the 
sheriff's office in reviewing records. Ifve discussed 
it with Mr . Kanell and Mr. Shumate. Because of their 
concern that justice be served, I have — shortly 
before the lunch hour, I learned of the proposed plea 
PAUL G. MCMULLIN, CSR, RPR 
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agreement that has been stated on the record, whereby 
Mr. Smith would plead to first-degree murder as 
outlined on the record. 
I telephoned Rowena Hoskins, reviewed that 
with her, and she has given me authority to indicate tu 
the Court tha- she is in agreement with that plea 
bargain and is satisfied that — on behalf of her and 
the family members — that she has told me she 
represents — that the — that being the wife cf 
Mr. Bray, another sister ami i i hi I I t Ml - a/ — 
that they are satisfied with a plea of guilty to this 
offense and a commitment if i 1 i te sentence — that 
they are satisfied. 
THE COURT: Ail right. Thank you, Mr. 
Chamberlain. 
MR. CHAMBERLAIN: Thank you. 
THE COURT- T!d like the record to reflect that 
prior to taking the bench here in the open courtroom, 
all counsel and I discussed this proposed plea 
bargain — including Mr. Chamberlain — so that 
everyone was aware \ f what t\he prcposa-1 was about 
before I took the bench. 
We 1JL
 # based upon the representations made, 
I'm going to find that there is a factual basis upon 
which the plea may be rested. And I'm going to also 
_ _ _ . . ..„___„• . - PAUL G. MCMULLi::, CSR, RPR 
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find that this plea is governed 1 :i ; t :he provisions of 
the Alford .decision — Alford versus North Carolina. 
jcing to accept it on hint, h of those bases, and 
["Hi going zo order the plea of guilty entered. 
Recommendations regarding sentencing in 
the matter? 
MR. SHUMATE: Your Honor, Mr. Smith would ask 
the Court to allow him to waive the statutory time and 
proceed with sentencing at this time rather than to 
or*<*.&y the preparation of a presentence report, in view 
of the nature of the plea and the circumstances of the 
facts before the Court. 
I don't think that the Court sentencing 
ematives ai e substantia , and : M • =i' ::;: e prepared 
to go forward with that at this time. 
THE COURT: All right. Does the State have any 
objection? 
MR. KANELL: The State does not oppose that. 
THE COURT: All right. Mr. Smith, just so 
you're clear on this, the law allows you two days 
before you're sentenced and | '" „ MI .day;,, !'. : r 
sentencing. And you have the right to take advantage 
f you wish. 
Your counsel's indicated that you want to 
give up that right and be sentenced today; is that 
^ ^ ^ MCMULLIN, CSR, RPR 
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\ I've already told 
Yes, sir. 
All right. Ycu realize that and 

















it's going to be to the state prison for the rest of 
Do ycu understand that? 
MR. SMITH: Yes, sir. 
THE COURT: And having that in nind, do you 
still wish to waive your right to a delay? 
MR. SMITH: Yes, sir. 
THE COURT: All right. The record will reflect 
that waiver. 
Does 
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apo1o gy. 1 knew 
didn*t mean 
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THE COURT: Mr, Kane11, anything? 
MR.. KANELL: Your Honor, pursuant to the plea 
agreement, the State does not have any evidence of 
aggravating circumstances to present, and the State 
does not request the Court to sentence the defendant to 
the death sentence. 
THE COURT: Does not request that? 
MR. KANELL: Does 
THE COURT: All right. 
MR. KANELL: The State requests the Court 
sentence the defendant to life in prison. 
THE COURT: Anything else? 
MR. SHUMATE: I'll submit it, Your Honor. 
THE COURT: All right. Tracy Eugene Smith, 
having been convicted by your own plea of the offense 
of murder in the first-degree, a capital offense, in 
violation of the laws of the • St:atc= :: f: Utah, I i iow 
sentence you to the Utah State Prison for the rest of 
your natural life. 
Ifm also going to make a recommendation to 
the board of pardons, which I would like included in 
the order, that Mr. Smith serve 20 years before he's 
considered to be released from the Utah State Prison. 
Anything else? 
MR. SHUMATE: No, Your Honor. 
PAUL G. MCMULLIN, CSR, RPR 
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THE COURT: Mr. Kanell, will you prepare the 
commitment papers and the judgment? 
MR. KANELL: Would you like — would it be 
appropriate to indicate in the order that a firearm was 
used in the commission of the offense? 
THE COURT: Well, there hasn't been a plea taken 
to that, but I think the factual basis, as we stated 
it, is clear". 
Perhaps what I would prefer you do is 
obtain a copy of the transcript of today's proceedings, 
and you may attach that, if you wish, when we send it 
up to the board of pardons. 
MR. KANELL: Okay. Thank you. 
THE COURT: All right. Anything else to be 
taken care of? 
MR. SHUMATE: No, Your Honor. 
THE COURT: Thank you. Good luck, Mr. Smith. 
I need to inform you of one other matter, 
Mr. Smith. You have the right to appeal the decisions 
cjt ciiis Ccurw wu^ ciy• Tna*. r^ gn*. v.c sppssj. uS^ins to 
run today. If you want to appeal, you have to file 
notice of your intent to appeal with the clerk within 
20 days of today's date. If you fail to do that, ycu 
less |\ wO appeal. 
Do ycu understand your right to appeal? 
PAUL G. MCMULLIN, CSR, RPR 
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MR. SMITH: Yas. sir. 
THE COURT: All right. Good luck. 
(Whereupon the proceedings in the 
ibcve-entitled matter were concluded.) 
PAUL G. MCMULLIN. CSR, RPR 
P. 0. Sc:: 1524 - St. George. Ut. (SOI) 672-5215 
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21 STATE OF UTAH ) 
) 53 • 
COUNTY OF WASHINGTON ) 
41 I, PAUL G. MCMULLIN, CSR, RPR, a Notary 
5J Public, in and for the County of Washington, State of 
6j Utah, do hereby certify: 
7 That, the foregoing matter, to wit, 
8 STATE OF UTAH VS. TRACY EUGENE SMITH, CRIMINAL NO. 631, 
9 was taken down by me in shorthand at the time and place 
10 therein named and thereafter reduced to computerized 
11 transcription under my direction. 
12 I further testify that I am not interested 
12 in the event of the action. 
14 WITNESS my hand and seal this 23rd day of 
15 December, 1983. 
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l| RESIDING AT: St. George, Utah 
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IN THE FIFTH JUDICIAL DISTRICT COURT 
BEAVER COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs. 
TRACY EUGENE SMITH, 
Defendant. 
MEMORANDUM DECISION 
CASE NO. 631 
JUDGE J. PHILIP EVES 
The above-captioned matter came before this Court on Defendants Motion of 
Reconsideration of Defendant's Motion to Withdraw Guilty Plea and Correct Illegal Sentence. 
The Defendant moves this Court to reconsider the decision executed August 21, 1997, 
wherein the Court denied Plaintiff's Motion and Order for Appointment of Legal Counsel. 
This Court has reviewed Defendant's motion, as well as the Court's previous decisions on 
similar motions. Having reviewed the file, having reviewed the applicable law, and deeming 
itself fully advised in the premises, the Court now makes the following findings and 
conclusions: 
1. On November 14 1988, the Defendant was convicted of murder pursuant to the 
entry of a guilty plea. What followed thereafter were numerous attempts, both to this Court 
and to the state appellate courts, on the part of the Defendant to have this guilty plea 
withdrawn and have the matter set for trial. In all such instances, this Court denied 
Defendant's motions, which denials were affirmed by the appellate courts. 
2. Following Defendant's July 28, 1997 Motion to Withdraw Guilty Plea and 
Correct Illegal Sentence, wherein Defendant requested the Court to appoint legal counsel and 
requested that his guilty plea be withdrawn and his sentence be "corrected," this Court issued 
a decision denying Defendant's motion. At that time, this Court held that, though it was 
within its discretion to appoint counsel on a pro bono basis, that Defendant's petition neither 
contained factual allegations necessitating an evidentiary hearing, nor did it involve 
complicated issues of law or fact requiring the assistance of counsel. Therefore, this Court 
declined to appoint legal counsel on Defendant's behalf, pursuant to U.C.A. § 78-36-109 
(1996). (Mem. of P. & A., pp. 2-3) This Court further found that Defendant's motion was 
I 
not timely, in that the applicable statute of limitations period had expired for bringing forward 
such motions. (Id. at p. 3) 
3. Defendant claimed he was not advised that the recommendations made by the 
prosecutor and defense counsel were not binding on the Court, and that such knowledge 
would have altered the outcome. This Court declined to grant Defendant's motion on this 
claim on grounds that the Defendant failed to present new evidence, and that the statute of 
limitations period had expired for that relief as well. (Id. at pp. 3-4) 
4. Defendant's present motion requests a reconsideration of that prior order. 
The Defendant primarily focuses on two different claims. First, the Defendant claims that he 
was inadequately represented by counsel at the time the plea agreement was entered on the 
record, in that the State would be unable to establish that Defendant had the requisite intent to 
commit the crime in a trial on the matter, which defense counsel failed to properly consider. 
Second, the Defendant claims that this Court committed error in failing to advise the 
Defendant that any sentencing recommendations agreed upon by the prosecution and defense 
counsel were not binding on the Court. 
5. As a preliminary matter, this Court finds that the rules of civil procedure do not 
include a provision for motions for reconsideration. See Ron Shepherd Ins.. Inc. v. Shields. 
882 P.2d 650 (Utah 1994). However, it has been the practice of some courts to address 
motions which have been so titled as if they had been filed pursuant to an applicable rule. See 
Watkiss & Campbell v. Foa & Son. 808 P.2d 1061 (Utah 1991). This Court finds that 
Defendant's motion finds some applicability with Rule 60 of the rules of civil procedure, 
which provides for relief from a judgment or order. A motion for relief from a judgment or 
order may be granted by a court to provide relief from a final judgment, order, or proceeding 
under certain circumstances, including but not limited to the discovery of new evidence, or 
any other reason justifying relief. U.R.C.P. 60(b) (1997). 
6. With respect to Defendant's claim that this Court failed to properly advise 
according to U.R.Cr.P. 11(g)(2), this Court finds that this rule provides the following: 
If sentencing recommendations are allowed by the court, the court shall advise the 
defendant personally that any recommendation as to sentence is not binding on the 
court. 
This Court agrees that, in accordance with the decision State v. Gibbons. 740 P.2d 1309 
(Utah 1987), courts are required to strictly comply with the provisions of Rule 11, and that 
. * . 
the purpose behind this rule is to ensure defendants are guaranteed their constitutional rights. 
7. However, this Court would also point out that the provision at issue affords 
protection only if sentencing recommendations are allowed by the court. In the case at hand, 
the Defendant was charged with a capital offense, the criminal penalties for which are 
statutorily designated as either the death penalty or life imprisonment. U.C.A. § 76-3-207(4), 
(6) (1996). In addition, the parties had entered into a conditional plea agreement which 
expressly provided that Defendant would be sentenced to life imprisonment rather than face 
the potentiality of a death sentence in a trial by jury. Therefore, according to the statute, and 
the plea arrangement agreed to by the parties, the term of Defendant's sentence was not an 
issue at the time of sentencing. 
8. At the time the Defendant entered his plea, this Court asked counsel if they had 
any recommendations regarding sentencing. This question, taken out of context, may be what 
has confused the Defendant and led him to believe that some violation of his Rule 11 rights 
was violated. However, when taken in context, the question was asked and responded to in 
light of Defendant's right to delay the imposition of sentencing for a period of thirty days. 
Counsel for the Defendant responded by saying that the Defendant desired to waive that time, 
and that a presentence report was unnecessary in light of the nature of the plea. Therefore, 
this Court does not find merit in Defendant's claim that the Court erred by violating 
Defendant's Rule 11 protections. 
9. With respect to Defendant's claim that he received ineffective assistance of 
counsel at the time he entered his plea, this Court agrees with Defendant's interpretation of 
U.C.A. § 78-35a-106(2), insofar as the statute permits individuals challenging a conviction or 
sentence to seek relief on grounds they received ineffective assistance of counsel, and that this 
claim is exempt from the statute of limitations period governing appeals. However,| this 
Court would add that, in order to establish that he was poorly represented, the Defendant 
must satisfy a two-prong test: 
First, a petitioner must show "that his counsel rendered a deficient performance in 
some demonstrable manner, which performance fell below an objective standard of 
reasonable professional judgment." . . .Second, a petition must show that his 
counsel's performance prejudiced him. 
Taylor v. Warden. 905 P.2d 277, 282 (Utah 1995); quoting Bundy v. Deland. 763 P.2d 803, 
805 (Utah 1988). 
Z 
10. The burden of satisfying the first prong weighs heavily against the Defendant. 
"To prevail on the first prong, a petitioner must overcome a strong presumption that counsel 
rendered adequate assistance." Id. (citations omitted). This requires the Defendant to 
demonstrate specific instances where counsel acted or failed to act in a manner which does 
not meet an objective standard of reasonableness. Id. (citations omitted). Importantly, courts 
reviewing an attorney's performance will grant "counsel wide latitude to make tactical 
decisions and will not question such decisions unless . . . [there is] 'no reasonable basis' for 
them." Id., quoting Fernandez v. Cook. 870 P.2d 870, 876 (Utah 1993). 
11. In the present case, defense counsel addressed the Court with regard to the 
weaknesses in the State's case against the Defendant. At that time, defense counsel stated 
that, in light of the fact that Defendant's co-defendant was involved in a criminal case arising 
out of the same incident, and that testimony might be elicited in that case which would 
implicate the Defendant in a robbery offense, it was advisable for the Defendant to accept the 
terms of the plea. When taking the co-defendant's criminal case into consideration, and the 
possibility that Defendant faced a death sentence if his case had resulted in a jury trial, it is 
the opinion of this Court that defense counsel's advice that Defendant sign the plea agreement 
had a reasonable basis which does not reflect ineffective assistance of counsel. 
12. As this Court has determined Defendant failed to satisfy the first prong required 
to establish ineffective assistance of counsel, it will not reach the issue of whether Defendant 
satisfied the second prong. Therefore, this Court finds that the Defendant has failed to set 
forth any new facts or present any other reason which would warrant providing relief from 
this Court's August 21, 1997 decision. 
13. In conclusion, this Court would direct Defendant's attention to the Court's 
finding in the August 21, 1997 Memorandum of Points and Authorities, wherein the Court 
determined that Defendant's motion was frivolous, repetitive and without merit pursuant to 
U.R.C.P. 65(B)(5). This Court would also direct Defendant's attention to the case Wright v. 
Carver. 886 P.2d 58, 60 (Utah 1994), which held: 
"A ground for relief from a conviction or sentence that has once been fully and 
fairly adjudicated on appeal or in a prior habeas proceeding should not be 
readjudicated unless it can be shown that there are 'unusual circumstances.1 . . .This 
rule was fashioned to prevent abuse by prisoners who burden the courts and 
frustrate the ends of justice by trying to keep cases alive indefinitely.'" 
v. 
Id., quoting Hurst v. Cook. 777 P.2d 1029, 1036 (Utah 1989). This Court finds that the 
present motion merely recited those arguments made by Defendant on other occasions, and 
represents an attempt to keep his case alive indefinitely. As such, it was within this Court's 
discretion to dismiss the present motion without including findings of fact or conclusions of 
law. 
14. Based on the foregoing, Defendant's Motion of Reconsideration of Defendant's 
Motion to Withdraw Guilty Plea and Correct Illegal Sentence is DENIED. 
Dated at Parowan, Utah this Z day of September, 1997. 
BY THE COURT: 
s 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
IN AND FOR BEAVER COUNTY, STATE OF UTAH 
MEMORANDUM OF 
POINTS AND AUTHORITIES 
CASE NO- 631 
This matter came before the Court this date on the petitioner's Motion and Order for 
Appointment of Legal Counsel. The petitioner moves the Court for appointment of legal 
counsel to be paid by Beaver County and to pursue petitioner's most recent motion to 
withdraw his plea. 
The defendant was convicted of murder upon his plea of guilty on November 14, 1988. 
Thereafter in December 1991, the defendant filed a motion to withdraw his guilty plea after 
having lost his direct appeal rights by inaction. The Court denied the request to withdraw the 
guilty plea and the matter was pursued by appeal to the Supreme Court of the State of Utah. 
On December 27, 1993, the Supreme Court issued its opinion addressing the claims raised by 
the defendant, including the letter written by this Court to the Board of Pardons recommending 
that the defendant serve at least 20 years. The trial court's denial of the Motion to Withdraw 
the plea was upheld. Thereafter the defendant herein filed a motion for an order of the Court 
correcting the sentence which Mr. Smith claimed was illegal. The Court issued a 
Memorandum Opinion on July 19, 1996, in which the defendant's motion was denied. That 
STATE OF UTAH, 
Plaintiff, 
vs. 
TRACY EUGENE SMITH, 
Defendant. 
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determination was appealed. On April 3, 1997, the Court of Appeals issued a Memorandum 
Opinion upholding the decision of the trial court. 
In addition Mr. Smith filed in the 3rd-District Court the case of Smith v. Galetka. Case 
No. 930900217, which was a Petition for Writ of Habeas Corpus. In that case Mr. Smith 
raised additional claims as to the propriety of the taking of his plea. The trial court ruled 
against Mr. Smith in that case, and Mr. Smith did not appeal. 
MOTION TO APPOINT LEGAL COUNSEL 
On July 28, 1997, Mr. Smith filed yet another Motion to Withdraw Guilty Plea and 
Correct Illegal Sentence. He now seeks to have this Court appoint counsel to represent him 
and proposes to require the County of Beaver to pay the costs of that Motion and the 
subsequent proceedings. 
Under the provisions of 78-35a-101 UCA, et. Seq.. the Court has authority only to 
appoint pro bono counsel. There is no provision for appointments paid by the county where 
the conviction occurred. 
This Court apparently has discretion as to whether or not to appoint counsel. (See 78-
35a-109 UCA) Although this is a serious case for the petitioner in view of the long period of 
confinement which he is undergoing, the Court is of the opinion that Mr. Smith has had 
several opportunities to raise the issues which he thought were appropriate relating to his entry 
of his plea of guilty in this case. The Court can see no reason to appoint counsel in this case 
and hereby declines to do so. 
-3-
Section 78-35a-109 UCA requires the court to consider two factors in deciding whether 
to appoint pro bono counsel. The court has considered those factors. This case raises only 
one issue, ie: whether the defendant can withdraw his plea of guilty. Defendant alleges that 
this court failed to comply with the provisions of Rule 11, U.R.Crim.P. There is no need for 
an evidentiary hearing as the issues can be decided from the transcripts and records of the 
taking of the plea. In addition, in view of the provisions of 78-35a-106 UCA and 78-35a-107 
UCA, this court will be dismissing and denying the Motion because the Statute of Limitations 
period has passed and the claim raised by the defendant in this motion was raised and 
addressed in previous appeal proceedings, or should have been, or was raised and addressed in 
previous post conviction relief proceedings, or should have been. 
The issues do not appear complicated and there is no need for an evidentiary hearing. 
Thus the appointment of pro bono counsel is not warranted. 
The petitioner's Motion for Appointment of Legal Counsel is denied. 
MOTION TO WITHDRAW GUILTY PLEA AND CORRECT ILLEGAL SENTENCE 
On August 4, 1997, Mr. Smith filed a Notice to Submit for Decision and Request for 
Hearing on his most recent motion to withdraw the guilty plea. The Court declines to set the 
matter for oral argument. The Court has read the Motion submitted by Mr. Smith and the 
affidavits included herewith. Mr. Smith challenges the entry of the plea in this case on the 
grounds that he was not advised that the recommendations of the prosecution and his own 
attorney were not binding upon the Court. 
-4-
Defendant has had repeated opportunities to raise this issue, including a prior motion to 
withdraw his plea. There is no new evidence alleged by defendant. The limitations period for 
post-conviction relief has passed. (See 78-35a-107 UCA) 
Pursuant to Rule 65B(5), Utah Rules of Civil Procedure, this court now finds that this 
motion is frivolous, repetitive and without merit. In addition, it is unsupported by the records 
of the plea. 
Accordingly for the reasons set out above, the Motion is denied. 
DATED this 21st day of August 1997. 
^rmcM/*7£^JT ozz 
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The defendant, Tracy Eugene Smith, entered a plea of guilty to the crime of Murder 
in the First Degree, a capital felony, on November 14, 1988. The Court sentenced him to 
serve a life sentence and recommended to the Board of Pardons that he serve at least 20 
years before being allowed parole. The defendant has since filed at least one appeal and 
several petitions for extraordinary relief. 
On May 15, 1996, the defendant caused to be filed a "Motion for an Order of Court 
Correcting a Sentence that was Imposed in an Illegal Manner." The defendant moves the 
Court to correct or modify the sentence given by deleting the Court's recommendation* that 
the defendant serve 20 years before being paroled. The defendant correctly argues that the 
Court can correct an illegal sentence at any time. (See Rule 22, Utah Rules of Criminal 
Procedure.) 
The alleged illegality raised by the defendant is that the Court sentenced the defendant 
to a life sentence and then made a recommendation pursuant to 77-27-13(5) UCA. The 
defendant argues that the Court acted illegally because that statutory provision, by its own 
terms, applies only to cases where an "indeterminate sentence is imposed." Defendant takes 
- 2 -
the position, citing no authority supporting his view, that a life sentence is not an 
indeterminate sentence. 
The Court now holds that the position of the defendant is incorrect under the Utah 
sentencing scheme. In fact a life sentence for Murder, a capital felony, is an indeterminate 
sentence. Therefore the sentence is not illegal. 
Under Utah's sentencing scheme, all commitments to prison are considered 
indeterminate sentences unless otherwise provided by law. (77-18-4 UCA) Utah's 
Constitution and statutes provide for a Board of Pardons which body is charged with the 
authority and responsibility of determining whether a sentence will be fully served, modified, 
or terminated. (See 77-27-5 UCA\ Andrus v. Turner. 590 P.2d 363; Raslins v. Holden. 869 
P-2d 958.) 
The Board of Pardons has unfettered discretion in carrying out its function and its 
decisions are not subject to judicial scrutiny, except in limited cases. 
An indeterminate sentence is one fixed by the sentencing authority (the Court) as a 
maximum sentence or within a possible minimum/maximum range, understanding that the 
actual time to be serve will be later determined by another entity, the Board of Pardons.1 
The alternative plan, determinate sentencing, is used in some states and jurisdictions. Under 
determinate sentencing the Court fixes the exact number of years, months or days to be 
served by the defendant and no other entity has authority to require more or less, as long as 
the sentence is legally permissible. This is not Utah's approach to sentencing. 
*See Mutart v. Pratt. 170 P.67; State v. Empev. 239 P.25; Lee Lim v. Davis. 284 
P.232. 
- 3 -
A life sentence for capital murder is an indeterminate sentence modifiable by the 
Board of Pardons. Otherwise the Court's recommendation of 20 years before parole would 
be irrelevant and meaningless and this Motion would never have been made. It is evident 
that the Utah Legislature considers a life sentence for capital murder as an indeterminate 
sentence, since it has enacted, since the sentencing in this case, a new possible sentence in 
such cases, life without possibility of parole. (See 76-3-201 JJCA) 
The defendant's Motion is denied. The sentence in his case was not illegal as he 
complains. 
'day of July 1996. DATED this P c^ 
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LEO G. KANELL 
Beaver County Attorney 
Attorney for Plaintiff 
P. 0. Box 471 
Beaverf Utah 84713 
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> * J « _ l I U \~ sj 
Cfert 
Deput\ 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
IN AND FOR THE COUNTY OF BEAVER, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff 
vs. 
TRACY EUGENE SMITH, 
Defendant. 
STATEMENT OF DEFENDANT 
REGARDING PLEA BARGAIN, 
CERTIFICATES OF COUNSEL, 
AND ORDER 
Criminal No. 631 
STATEMENT OF DEFENDANT REGARDING PLEA AGREEMENT 
I, TRACY EUGENE SMITH, the above-named Defendant, under 
oath, hereby acknowledge that I have entered a plea of guilty to 
the charge of MURDER IN THE FIRST DEGREE, a capital offense, as 
contained in the Information on file against me in the 
above-entitled Court, a copy of which I have received, and I 
understand the charge to which this plea of guilty is entered is 
a capital felony and that I am entering such plea voluntarily and 
of my own free will after conferring with my attorney, JAMES L. 
SHUMATE, and with the knowledge and understanding of the 
following facts: 
1. I know that I have constitutional rights under the 
Constitutions of Utah and the United States to plead not guilty 
and to have a jury trial upon the charges to which I have entered 
a plea of guilty or to a trial by the Court should I elect to 
waive a trial by jury. I know that I have a right to be 
represented by counsel and that I am in fact represented by JAMES 
L. SHUMATE as my attorney. 
2. I know that if I wish to have a trial upon the 
charges, I have a right to be confronted by the witnesses against 
me by having them testify, in open court, in my presence and 
before the Court and jury and that I have the right to have those 
witnesses cross-examined by my attorney. I also know that I have 
the right to have witnesses subpoenaed by the State, at its 
expense, to testify in Court upon my behalf and that I could, if 
I elected to do so, testify in Court upon my own behalf and that, 
if I choose not to do so, the jury can and will be told that this 
fact may not be held against me if I choose to have the jury so 
instructed. 
3. I know that if I were to have a trial, the State 
must prove each and every element of the crime charged to the 
satisfaction of the Court or jury beyond a reasonable doubt; that 
I would have no obligation to offer any evidence myself and that 
any verdict rendered by a jury, whether it be that of guilty or 
not guilty, must be by unanimous agreement of all jurors. 
-2-
r*Q 4. I know that under the Constitutions of Utah and of 
the United States I have a right against self-incrimination or a 
right- not to give evidence against myself and that this means 
that I cannot be compelled to testify in Court upon trial unless 
I choose to do so, 
^40 5. I know that under the Constitution of Utah, if I 
were tried and convicted by a jury or by the Court, I would have 
a right to appeal my conviction and sentence to either the Court 
of Appeals or the Supreme Court of Utah for review of the trial 
proceedings and that if I could not afford to pay the costs for 
such appeal, those costs would be paid by the State without cost 
to me and that I would have the right to have the assistance of 
counsel on such appeal, 
6. I know and understand that by entering a plea of 
guilty I am waiving my constitutional rights as set out in the 
five preceding paragraphs and that I am, in fact, fully 
incriminating myself by admitting that I am guilty of the crimes 
to which my plea of guilty is entered. 
. H ^ 7. I know that under the laws of Utah the maximum 
sentence that can and may be imposed upon my plea of guilty to 
the charges identified on page one of this affidavit is: 
A. Death or life imprisonment, 
and that the imprisonment may be for consecutive periods if my 
plea is to more than one charge. I also know that if I am on 
probation, parole or awaiting sentencing upon another offense of 
-3-
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English Language. T have discussed its contents with my attorney 
I 1 I, i tit'i , i1 | • | > ii y e s 
set forth above :r *. r.::- statement because;? 7 •" 
^ 3rd da^ ~* October, 198* intentionally and 
'• — ; , U.h'N HKAli1 , "win i le 
engaged ^ommission o: attempted, aggravated 
robbery; 
I! ' | Il "III 1 1 1 ! II III in II I " 11 in I III in i n B e a \ e i i i i i i i i i I y „ 1 ' . I i i 1 v Il 
Utah. 
DATED this / V ^ d a y e_ //at/tli* btlA 1988. 
TRACY EUGHNE SMITH 
Defendant 
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CERTIFICATE OF DEFENSE ATTORNEY 
T
 certify t^- attorney 
SMITH, the Defendant above-named, and ~.:.ow the Defendant has 
i priii I Hi*- Af f idrv1 i 1 in I! mi I Hi >ad xt e Defendant, I 
have discussed :i t w i tl 1 the Defendant and believe tl: lat I In-1 
Defendant full under stands the meaning £ its contents and is 
ini"",'in 1 .t.i J y in1 I knowledge 
and belief, after an appropriate investigation, tl: le elements of 
the crime(s) and the factual synopsis of *ie Defendant's criminal 
representations and declarations made . * ht Defendant a. the 
foregoing Statement are, *espects, accurate and true. 
A/*UtM~h4i~ / < . 
SHUMATE* 
ttornev for Defendant 
i n l 
CERTIFICATE OFyPROSECUTING ATTORNEY 
I
 (1||Pr|..^  fy that T nnil t\he> attorney for the State ~f rt-^ h 
*s case against TRACY EUGENE SMI" .• . Defendant. 
reviewed the Statement of the Defendant and find that the 
declaration including the elements - t-he offense of the 
charge(s) and the factual synopsis jetenaant criminal 
conduct which constitutes the offense(s) are true and correct. 
plea have been offered the Defendant. The plea negotiations 
-6-
are fully contained in this Statement and *- the attached plea 
agreement - upplemented I In record before the Court. 
i I t e i e_ in is in in i i  HI -
the conviction o: the Defendant for the offense .-.- - : «: the 
plea(s) are entered and acceptance of the plea(s) would serve the 
1
 mi u l . H I ei»l 
DATED this /VX day of WW***^ 
LEO G. KANELL 
Beaver County Attorney 
ORDER 
Based upon the fact? , * :'ort: . n the foregoing 
S ta teme i i t > - > • * coregoing 
Certificates of Counsel, . .,<: Court finds the Defendantfs plea of 
guilty is freely -r - voluntarily made, and it. is so ordered that 
• forth in 
the foregoing Statement be accepted and entered. 
The foregoing Statement of Defendant was signed before 
jzrmn 
dis t r i c t Coupt Judge 
88cr49 
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ADDENDUM 
